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Abstract: this article aims to point out the main challenges and advances in the transparency of information on
tax incentives, including at the level of beneficiary taxpayers. This study has a predominantly theoretical cha-
racter, when using the deductive method, which includes a review of bibliography and literature and analysis
of legislation on the subject; but it also involves an empirical part, developed based on the inductive method,
referring to the collection and analysis of data on the attitude of Tax Administrations regarding requests for
access to information on tax incentives relevant to the largest beneficiaries of the respective federated enti-
ties. It is also a juridical-descriptive, juridical-comprehensive and juridical-exploratory research. Confirming
the hypotheses raised, the results of this study indicate that the main obstacles to transparency in this matter
have long been the lack of a uniform methodology for calculating revenue waivers, especially for subnational
entities, as well as the interpretation given by the Administrations Tax authorities that individualized taxpayer-
-level information on tax incentives enjoyed by the taxpayer is protected by tax secrecy. The main conclusions
of this study, however, indicate that recent and important constitutional, legislative and normative advances
have been produced to ensure greater transparency in terms of tax incentives, including the express overco-
ming of the obstacle of tax secrecy that prevented greater control in this issue.

Keywords: public policies; extrafiscality; tax breaks; tax expenditure; transparency.

Resumo: este artigo tem por objetivo apontar os principais desafios e avancos a transparéncia de informa-
¢Oes sobre incentivos fiscais, inclusive em nivel de contribuintes beneficiarios. Este estudo apresenta carater
preponderantemente tedrico, ao se utilizar do método dedutivo, que compreende revisdo de bibliografia e de
literatura e analise da legislagdo sobre o tema; mas também envolve parte empirica, desenvolvida com base no
método indutivo, referente a coleta® e andlise de dados sobre a postura de Administragdes Tributarias acerca de
pedidos de acesso a informacdo sobre incentivos fiscais pertinentes aos maiores beneficidrios dos respectivos
entes federados. Trata-se, ainda, de pesquisa de cardter juridico-descritivo, juridico-compreensivo e juridi-
co-exploratério. Confirmando as hipéteses levantadas, os resultados deste estudo apontam que os principais

1. This article presents partial results from research being developed within the Graduate Program in Law and Public Policy at UFG (PPG-
DP-UFG), funded by this program and partner organizations, on the control of results and critical analysis of the constitutional adequacy
of ICMS tax incentive policies and programs in Goids. The results presented here will be consolidated and later presented in the final
dissertation.
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6bices a transparéncia nessa matéria consistem, de longa data, na falta de metodologia uniforme para o cal-
culo de rentincia de receitas, notadamente para os entes subnacionais, bem como na interpretacdo dada pelas
Administracoes Tributarias de que informacdes individualizadas em nivel de contribuinte sobre incentivos fis-
cais por ele fruidos so protegidas por sigilo fiscal. As principais conclusoes deste estudo, porém, indicam que
recentes e importantes avancos constitucionais, legislativos e normativos foram produzidos para assegurar
maior transparéncia em matéria de incentivos fiscais, inclusive com a superagio expressa do dbice do sigilo
fiscal que impedia maior controle nessa tematica.

Palavras-chave: politicas publicas; extrafiscalidade; incentivos fiscais; rentincia de receitas; transparéncia.

Resumen: este articulo tiene como objetivo sefialar los principales desafios y avances en la transparencia de
la informacién sobre incentivos fiscales, incluso a nivel de contribuyentes beneficiarios. Este estudio tiene un
caracter predominantemente teérico, al utilizar el método deductivo, que incluye una revisién de bibliografia
y literatura y andlisis de la legislacion sobre el tema; pero también involucra una parte empirica, desarrollada
con base en el método inductivo, referente a la recolecciéon y andlisis de datos sobre la actitud de las Adminis-
traciones Tributarias frente a las solicitudes de acceso a la informacién sobre incentivos fiscales relevantes
para los mayores beneficiarios de las respectivas entidades federativas. Es también una investigacion juridi-
co-descriptiva, juridico-comprehensiva y juridico-exploratoria. Confirmando las hipdtesis planteadas, los re-
sultados de este estudio indican que los principales obstaculos para la transparencia en esta materia han sido
durante mucho tiempo la falta de una metodologia uniforme para el cdlculo de las exenciones de ingresos,
especialmente para las entidades subnacionales, asi como la interpretacién dada por las Administraciones Tri-
butarias. que la informacién individualizada a nivel de contribuyente sobre los incentivos fiscales que disfruta
el contribuyente estd protegida por el secreto fiscal. Las principales conclusiones de este estudio, sin embargo,
indican que recientes e importantes avances constitucionales, legislativos y normativos se han producido para
asegurar una mayor transparencia en materia de incentivos fiscales, incluyendo la superacién expresa del obs-
taculo del secreto fiscal que impedia un mayor control en esta materia.

Palabras clave: politicas publicas; extrafiscalidad; incentivos fiscales; renuncia de ingresos; transparencia.

INTRODUCTION main challenges and advances in terms of data and
information transparency regarding tax incentives,
including individual taxpayer-level data.

Two hypotheses are raised, namely: a) the main
obstacles to tax transparency consist of the lack of
achieve constitutionally relevant goals. a uniform methodology for calculating tax expen-

The major challenge, however, is knowing whe-  gjtyres between the different federal entities, for
ther and to what extent this ideal is fully realized, or  (yaivers practiced by States, Federal District and Mu-
if tax incentives end up having as their sole or main  pjcinalities, as well as the denial of access to indivi-
effect a mere reduction in tax burden for the exclu- gy alized taxpayer-level information on tax incentives
sive or preponderant benefit of private agents to the enjoyed for allegedly being protected by tax secrecy;
detriment of public interest in fundraising for public b) as for the obstacle of tax secrecy, recent and im-
policy financing. portant normative and legislative advances have

Hence, our research question concerns the per-  heen developed to allow greater transparency. Both
ceived lack or insufficiency of transparency towards are confirmed in this paper.
citizens or even oversight bodies regarding informa- Both a theoretical and empirical approach were
tion and data on tax incentives once it undermines adopted as the research genre (DIAS, GUSTIN and
the potential benefits of tax incentives due to the  NjcAcIO, 2020, p. 74-76). Its theoretical part consists
ensuing limitation on control (both institutional and of a bibliography and literature review and analysis
social). In this regard, this study seeks to identify the of legislation to summarize the state of the art on

Tax incentives are long-standing public policy
instruments used by governments to relieve tax
burden that would be levied on private agents to
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this topic; the empirical is based on collecting and
analyzing data on the requests for access to informa-
tion made to the Brazilian Internal Revenue Service
(SRFB) and two state Tax Administrations, to know
whether taxation and finance agencies still resisted
granting access to individual information about ta-
xpayers who were beneficiaries of tax incentives on
the date information was collected.

As for the type of research (DIAS, GUSTIN e NI-
CACIO, 2020, p. 82-85), this can be considered a legal-
-descriptive (or legal-diagnostic), legal-comprehensive
(or legal-interpretative), and legal-exploratory study,
as it seeks to describe the main challenges regarding
tax incentive transparency; verify potential advances
based on interpretation of the main constitutional,
legal and normative changes; and, finally, encourage
debate, reflection, and further research on the topic.

These approaches are quite useful for exploring
such a topic given the recent publication of several
national regulations which directly impacted tax
transparency, in particular Decree No. 10,209/2020,
article 4, § 4°, of the Constitutional Amendment (CA)
No. 109/2021, and article 45 of Complementary Law
(CL) No. 178/2021, which added item IV to art. 198 of
the Brazilian Revenue Code (CNT).2

First, we present the theoretical framework on
public policies, steering tax, tax incentives, and tax
expenditures. Next, we discuss the main challenges
to tax transparency, particularly access to individual
taxpayer-level data. Finally, we present the main
constitutional, legislative, and normative advances
that could potentially increase tax transparency for
both oversight bodies and society in general.

1. PUBLIC POLICIES, STEERING TAX, TAX
INCENTIVES AND TAX EXPENDITURES

Public policy can be defined as “a set of decisions
and actions adopted by public agencies and society
organizations, intentionally coherent with each other,
which, under state coordination, are intended to ad-
dress a political problem” (SCHMIDT, 2018, p. 127). It
has two fundamental elements, namely: “public inten-
tionality and response to a public problem” (SECCHI,
2014, p. 2).

2. The Brazilian Constitution and its constitutional amendments,
as well as national and federal laws and decrees mentioned throu-
ghout this article, can be accessed at the website: <http:/www4.
planalto.gov.br/legislacao/>. For this reason, there is no specific

mention in the references.

By means of public policy, therefore, the State res-
ponds to socially relevant issues of public (interest of
the whole collectivity) or collective (interest of a cer-
tain social segment) character, even these responses
are unable to serve all or bring adequate solutions to
the perceived problem (SCHMIDT, 2018, p. 123-127).

In Political Science, one of the main typologies
developed to understand public policies is the “pro-
cess model” (DYE, 2009, p. 106), better known as the
“cycle of public policies,” thus named for presenting
public policies as a true cycle within which state ac-
tion is developed.

Given the lack of consensus in the literature about
the name and the number of stages in this cycle, we
adopt the most widespread perspective of dividing it
as follows: a) perception and definition of problems;
b) elaboration of decision-making agenda; c) develop-
ment of programs and projects; d) implementation of
the policies elaborated; and e) monitoring and evalua-
tion of actions implemented (SCHMIDT, 2018, p. 131;
RAEDER, 2014, p. 128).

These phases are neither separate nor rigidly se-
quential chronologically, “more important than the se-
quence the cycle presents is understanding that public
policy consists of stages with specific characteristics”
(RAEDER, 2014, p. 127). Regarding the last phase, moni-
toring and evaluating the policy, it is important to note:

Evaluation a policy consists in scrutinizing
the successes and failures of its implemen-
tation process. It promotes feedback and
can determine the continuity, change, or ter-
mination of the policy. Evaluation is a judg-
ment, an attribution of value. It is never neu-
tral or purely technical. Even if economic in
its scope, the evaluation model should con-
sider the general characteristics of the go-
vernment, the program proposed to voters,
the values that guide politicians and mana-
gers, the relations stablished internally and
externally. (SCHMIDT, 2018, p. 137)

One cannot ignore, however, the lack of a culture
where public authorities constantly evaluating their
acts and programs on a large scale so that, based on
consistent and methodologically adequate studies,
they can guide administrative action. But the realiza-
tion of fundamental and social rights such as health,
education, public security, and countless others will
more effective the more data and empirical basis the
State, in a broad sense, has about its own actions.
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In this regard, we can also argue the existence of
a fundamental right to good public administration,
that is, right to an “effective and effective [public ad-
ministration], adequately fulfilling its duties with
transparency, sustainability, commensurate motiva-
tion, impartiality and respect to morality, social parti-
cipation, and to full responsibility for its omissive and
commissive conducts” (FREITAS, 2014, p. 21).

Since public policies, which are intended to solve
political problems, require political decisions, these
“[...] demand clear and objective information, aimed
at elucidating the desired goals and values, to instru-
mentalize the objectives defined by each public policy
and reinforce it legitimacy” (SILVA, 2012, p. 68).

Interestingly, this discussion, one more restricted
to the doctrinal field, has now expressly entered the
Brazilian legal system through AC No. 109, of March 15,
2021, which promotes several changes in the text of the
permanent body of the Constitution and in the respec-
tive Transitory Constitutional Provisions Act (ADCT).

One such change was the inclusion of § 16 in art.
37, establishing that “the bodies and entities of the pu-
blic administration, individually or jointly, must con-
duct evaluation of public policies, including disclosure
of the object to be evaluated e the results achieved, as
provided by law.” It also added § 16 to art. 165, provi-
ding that budget laws must now observe “the results
obtained from the monitoring and evaluation of public
policies set forth in § 16, art. 37 of this Constitution.”

On the other hand, public policies, and this dis-
cussion on the importance of monitoring and evalua-
tion, are usually associated with the idea of state
expenses, given the belief that public policies are fi-
nanced through public resources (or spending); after
all, rights are expensive, and that is why everyone
pays taxes (HOLMES and SUSTEIN, 2019).

But is this also applicable to tax expenditures?
What is its relationship with public policies? Here is
where the idea of steering taxes gains prominence in
the discussion. Steering tax basically consists in using
the tax instrument “for objectives that are separate
from the revenue collection, even if they do not neces-
sarily exclude it,” that is, Tax Law is put at the service,
or as an instrument, of the realization of fundamental
rights (CORREIA NETO, 2015, p. 93).

Governments can interfere in the economy by
orientation or induction. In the former by stipula-
ting regulation and obligations which, if unfulfilled,
entail sanctions to individuals; in the latter by means

of so-called “rewarding sanction” or inducing rules,
by which public entities grant a certain advantage or
incentive to individuals who conduct state-approved
activities (SCHOUERI, 2005). This last aspect can be
considered the core of steering tax.

It is from within steering tax, by means of indu-
cing tax rules, that tax incentives emerge.® There are
different ways of understanding tax incentives, be-
tween broader and narrower conceptions. This study
adopts the narrower definition, by which incentives
are special provisions included into tax rules to favor
and foster private activities that are in line with public
interest that, simultaneously, imply a reduction in tax-
payer’s tax burden (CORREIA NETO, 2015, p. 131-133).

Understood in this perspective, tax incentives are
tied to the concept of tax beak*. In the United States of
America, since the late 1960s, the aspect of tax expen-
diture had already been perceived by Stanley S. Surrey,
then Assistant Secretary of the US Treasury Depart-
ment, who named the phenomenon tax expenditure
(HELLMUTH and SURREY, 1969), expression that was
better developed in later work (SURREY, 1973; McDA-
NIEL and SURREY, 1974). A free translation to Brazi-
lian Portuguese would be “gastos tributarios,” adopted
since 2003 by SRFB (CORREIA NETO, 2015, p. 150).

In Brazil, the concept of tax expenditure is, to this
day, object of debate between Financial Law scholars.
The starting point for understanding this category
is found in art. 14, § 1, of Complementary Law No.
101/2000 - Fiscal Responsibility Law (LRF), in verbis:

Art. 14. [...].
[...].

§ 1 Tax expenditure comprises amnesty,

3. For the purposes of this study, we will preferably adopt the
expression “tax incentives”’; however, references can be made
to other similar expressions such as “tax benefits,” according to
Correia Neto (2015, p. 37-38): “[...] we will use, at first, indistinctly
the expressions ‘tax favor, ‘tax stimulus, ‘tax relief, ‘exoneration,’
‘relaxation, ‘tax incentive’ and ‘tax benefit, preferably the latter
two, most common in Brazilian legislation [...]. We do ignore the
existence of differences, pointed out by doctrine, between some of
these ideas [...]. We will not make use any of such distinctions, as
they seem to be of no immediate use in Brazilian law. They would
be useful if the legislation imposed different conditions or effects
to the two concepts, which is not seen in practice. In the Federal
Constitution and, broadly speaking, also in the infra-constitutio-
nal legislation, “benefits” and “tax incentives” are synonymous,
perfectly interchangeable, without affecting the meaning of the
sentence.”

4. The Brazilian expressions “rendncia de receitas tributdrias,”
“renuncia de receita,” “rentncia fiscal,” “rentncia tributdria” and
others used throughout the text were all translated as “tax expen-

diture.”
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remission, subsidy, presumed credit, con-
cession of exemption in a non-general
character, changes in tax rate or modifica-
tion of the calculation basis that implies a
discriminated reduction of taxes or contri-
butions, and other benefits that correspond
to differentiated treatment.

[...]. [emphasis added]

This provision lists a series of tax phenomena
that characterize tax expenditure, for some of which
the legislator makes a point of adding adjectives to be
considered as such. Thus, amnesties, remissions and
presumed credits fit into the concept of tax expendi-
ture without major difficulties, but the same cannot
be said for exemptions or changes in the tax rate or
calculation basis.

When comparing the above transcribed provi-
sion with the Federal Budget Guidelines Laws, Oli-
veira (2015, p. 921) argues that, to constitute a tax
expenditure, the benefit must result in differentiated
treatment and discriminated tax reduction, as an ex-
ception to the reference tax system, with the scope
of the rule restricted to a certain group of taxpayers.
Thus, broad tax relief measures, because they reach
all taxpayers, should not be confused with one-off me-
asures that imply differentiated treatment for certain
groups, so that the requirements of LRF art. 14 would
only apply to the latter.

Tax incentives and tax expenditures, understood
in their narrow sense, are like faces of the same coin,
which emphasize different aspects of the same rea-
lity (CORREIA NETO, 2015): while the first reveals the
“positive” aspect (the incentive to taxpayers for public
interest purposes), the other presents the “negative”
aspect (the tax expenditure involved).

Therefore, throughout this study, when reference
is made to the expression “tax incentives,” the pheno-
menon should be understood broadly, that is, the tax
incentive and expenditure involved.

Tax incentives have a natural aptitude to serve
as public policy instruments, insofar as they are con-
veyed by legislative diplomas, to the extent that they
use Tax Law institutes to achieve objectives foreseen
in the constitutional system and, in general, contem-
plated by the other branches of Law.

One of the underlying purposes of granting tax
incentives, notably ICMS, is to stimulate regional
development, which in theory would be achieved as
follows: the State reduces the tax burden on compa-

nies that set up and/or produce in its territory and,
in exchange, “receives” back this tax expenditure in
terms of generating jobs and income for the popula-
tion, sometimes accompanied by the collection of
part of the tax would otherwise be due.

The use of tax incentives as a development tool has
been discussed for decades (DORIA, 1977; MONTEIRO,
1975). However, tax incentives are not a “blank check”
from governments to be granted at their pleasure;
they are subject to limits and control, although both
the doctrine and the institutions still deal incipiently
with this issue. We can basically highlight two types of
control, one of legal-formal nature and the other final.

The legal-formal control, or compliance, assesses
whether the constitutional, legal, and regulatory requi-
rements for the concession and use of tax incentives
have been met. As parameters of this control, we hi-
ghlight the rules provided in § 6 of art. 150 of the CRFB,
in art. 14 of the LRF—now also partially incorporated in
art. 113 of the ADCT—and, in the specific case of ICMS;,
also in art. 155, § 2, XII, “g” of the CRFB, besides other
constitutional, legal and regulatory requirements.

In turn, final control assesses whether the tax
incentive is achieving the desired results (social, eco-
nomic, environmental, etc.). This is a more complex
analysis, close to a “success control” (ASSIS, 2020, p.
230), mainly because it is not limited to the exclusive
domain of Law and involves other related fields of
knowledge, notably Economics. It emphasizes the need
to apply proportionality as one of the main control pa-
rameters of the rule granting tax incentives (ASSIS,
2020; CARVALHO JUNIOR, 2018; PINHO, 2017b).

Therefore, it is essential to understand tax in-
centives as public policy instruments that entail tax
expenditure, in the terms of LRF art 14, § 1, and are
subject to legal-formal and final control, even though
pragmatically realizing this control remains an im-
mense challenge.

2. DATA TRANSPARENCY RELATED TO TAX
INCENTIVES: MAIN CHALLENGES TO ITS
IMPLEMENTATION

Publicity is an explicit constitutional principle
guiding all administrative activity (CRFB, art. 37,
caput), according to which “the Administration’s ac-
tions must deserve the widest possible dissemination
among administrators, and that is because its basis
lies in providing them with the possibility of con-
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trolling the legitimacy of the administrative agents’
conducts” (CARVALHO FILHO, 2017, p. 51). One
branch of publicity consists in the “ex officio admi-
nistrative action of disclosing information of public
interest” (CARVALHO FILHO, 2017, p. 51), known as
active transparency.

One major milestone in favor of the implementa-
tion of a culture of administrative transparency in ge-
neral, as a fundamental right, is Law No. 12,527/2011,
known as the Law on Access to Information (LAI),
which establishes the observance of publicity as a
general precept and secrecy as an exception (art.
3, I). The law also states that public authorities and
entities are responsible for ensuring transparent ma-
nagement of information, to provide broad access to
it and its dissemination (art. 6, I), and for disclosing
information of collective or general interest in an ea-
sily accessible place (art. 8, caput).

Transparency assumes greater relevance within
public finances, since it is a legal duty to “release
to the full knowledge and monitoring of society, in
real time, detailed information on budgetary and fi-
nancial execution, in electronic media of public ac-
cess,” according to art. 48, § 1, II, of Complementary
Law No. 101/2000 (Fiscal Responsibility Law — LRF).
Transparency is one of the pillars of responsible
fiscal management (LRF, art. 1, §1).

Also of note is the recent Law No. 14,129/2021,
which establishes principles, rules, and instruments
for Digital Government and for increasing public effi-
ciency. This law establishes “transparency in the exe-
cution of public services and monitoring the quality of
these services” (art. 3, IV) as one of the principles and
guidelines of Digital Government and public efficiency.

Moreover, it foresees that in promoting active
transparency, public authorities must observe the
publicity of non-personal databases as a general pre-
cept and secrecy as an exception (art. 29, §1° I),ina
sensible change to the similar rule provided in LAI,
art. 3, I, regarding the General Personal Data Protec-
tion Law (LGPD). Besides, to make the disclosure of
public interest information compatible with personal
data protection, art. 36 of Law 14.129/2021 states that:

Art. 36. Data management agencies may
make available in active transparency data
from individuals and companies for the
purposes of academic research, and mo-
nitoring and evaluation of public policies,
provided that data protected by confiden-

tiality or with access restriction, pursuant
to Law No. 12,527 of November 18, 2011
(Law on Access to Information), are anony-
mized beforehand.

Beyond these provisions, there is also the so-
-called “passive transparency,” understood as that
provided by provocation when citizens submit re-
quests for access to information. The right of ac-
cess to information of private, collective, or general
interest, acquires an even higher status in the legal
system, as an eternity clause (CRFB, arts. 5, XXXIII,
and 60, § 4, IV). Federal and state laws on access to
information regulate the exercise of this right (Law
No. 12,527/2011, arts. 10 and following).

However, when it comes to tax incentive data
and information, several challenges hinder its dis-
closure, particularly the lack of uniform criteria na-
tionwide for estimating tax expenditure and their
disclosure, as well as the restrictive interpretation
that the state treasuries—and the SRFB—made about
tax secrecy (until at least February 2020).

As for the first aspect, although there may also be
distortions at the federal level, the biggest challenge
consists in the need to establish minimally uniform
criteria for calculating tax expenditure of subnational
entities, to allow a minimum comparability between
different federal entities. After all, “in Brazil, incen-
tive concessions via ICMS are extremely conside-
rable, in such a way that national statistics omitting
these data at least hinder a more serious analysis of
the issue” (FIGUEIREDO and NOBREGA, 2006, p. 127).

A study on ICMS tax expenditure in Brazil, co-
ordinated by Afonso (2014), already showed concern
with the lack of transparency in this matter, notably
due to the lack of minimum standardization regar-
ding information disclosure, publication of gross
tax expenditure amount in the respective budget
pieces by some member states, among other issues.
The study also points out that the country’s two lar-
gest economies—the States of Sdo Paulo and Rio de
Janeiro—adopted different concepts and procedures
for estimating ICMS tax expenditure, which hindered
comparability between the different member states.

This reality persists to this day, as each member
state has its own methodology for calculating the
respective tax expenditure, so that control over the
criteria used in relation to what could be accounted
for and disclosed in this regard to achieve a greater
degree of transparency is still quite timid—or even
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non-existent. SRFB’s own methodology for calcu-
lating “tax expenditures” is not without its critics
(UNAFISCO, 2021).

Incidentally, a research conducted in the states
of Amazonas, Bahia, Ceara, Goids, Parana, Pernam-
buco, Rio de Janeiro, Rio Grande do Sul, Santa Cata-
rina and Sdo Paulo evaluated as “low” the degree of
transparency of these member states regarding dis-
closure, whether in active or passive transparency, of
information related to tax incentives (PINHO, 2017a).

This study used as instrument the requests for
access to information submitted to the respective fe-
deral entities, in their respective transparency por-
tals, in the months of April and June 2016, with de-
tails about the incentive programs and individualized
data per beneficiary legal entity.

One argument for denying access to the re-
quested information was precisely the protection of
tax secrecy on this information; another argument
was that providing the requested information would
require additional work of data analysis, interpreta-
tion, or consolidation, based on laws and/or infra-
-legal acts of the states surveyed which reproduced
the provisions of art. 13, III, of Decree No. 7.724/2012,
which regulates the LAI at the federal level. It almost
four years after data collection for that study, and we
see no substantial changes in this scenario.

In requests for access to information® made in
February 2020, on the ombudsman portals of the
States of Rio de Janeiro and Minas Gerais, we re-
quested information on the ten companies that re-
ceived the most ICMS tax incentives in their respec-
tive territories from 2015 to 2019, including company
name, CNPJ, individualized values per company, and
type of benefit enjoyed.

In both cases, however, the claim of tax secrecy
continued to be the basis for denying access to these
individualized data. In the State of Rio de Janeiro, the
denial was upheld in the 1st administrative appeal
instance, whereas in Minas Gerais, it was upheld in
the 2nd administrative appeal instance, after which
no new appeals were filed.

5. If this article is approved, the author undertakes to inform the
number and date of protocol, and other information considered
relevant by the Committee, regarding the requests for access to
information analyzed in this work, to compose the final version of
the article. This was not done on this occasion to avoid questioning
the possibility of identifying the author.

Also in February 2020, a request for access to in-
formation® requested data from the SRFB on the 20
legal entities that received/enjoyed the most federal
tax incentives from 2015 to 2019, specifying the res-
pective CNPJ, name/company name, values of incen-
tives per year, possible economic and social counter-
parts required, inspection reports, and any decisions
ratifying or opposing these reports. These were also
denied based on tax secrecy, response maintained in
the 1st administrative appeal instance, after which
no new appeals were filed.

Importantly, it is not only citizens who have
difficulty in having their requests for passive trans-
parency answered, as previously reported, but also
oversight bodies. The Final Report of the CPI on Tax
Incentives held by the Legislative Assembly of the
State of Goias (CPI-IF/ALEGO), approved in March
2020, had already pointed out this situation, albeit in
a generic sense:

10.2. Worst, however, is that not even over-
sight bodies, such as the TCE/GO, CGE/GO,
and MPGO, have been granted access to this
individualized information, under the same
argument of fiscal secrecy, despite their ex-
press supervisory powers foreseen in the
Federal and State Constitutions (CRFB, arts.
70, 74, 127, and 129, 111, VI, and IX; CE/GO,
arts. 25, 29, and 117, III, V, and VIII) and in
the respective governing legislation.

This is because any secrecy cannot inhibit

the inspection activities of the competent
agencies, since considering an information
confidential should have the effect, at most,
of transferring to other agencies the obliga-
tion to preserve this secrecy when perfor-
ming their inspection duties, pursuant to
§ 2 of art. 198 of the CTN (GOIAS, 2020, p.
441-442, original emphasis removed).

More specifically and directly, in response to a ci-
tizen’s request for access to information made to the
General Ombudsman’s Office of the State of Goias’,
the State Comptroller General (CGE/GO) expressly
stated not having access to individualized data re-
lated to credit enjoyed by legal entities—also called
“tax credit” in some state laws—, given the opposition
of tax secrecy by the State Secretariat of Economy of

6. See note 3.

7. See note 3.
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Goids, which corroborates previous study on limi-
tations to internal control in this area (TORQUATO-
-FERNANDES, 2016).

In the case of Goias, we must highlight that the
granted credit consists precisely of the most repre-
sentative kind of tax incentives found in the total vo-
lume of tax expenditures, as inferred from a simple
reading of the budget guideline laws and the annual
budget published since 2018 (GOIAS, 2021a).

This is alarming data, because the CGE/GO is
unable to control the largest portion of ICMS tax ex-
penditure in Goias, simply because it lacks access to
information that would allow this control more effec-
tively way at the taxpayer-level regarding this type of
tax incentives.

All these empirical data indicate, within the limi-
tations of the inductive method, that at least until Fe-
bruary 2020, the treasury bodies still resisted giving
citizens and, in some cases, even oversight bodies ac-
cess to individualized taxpayer-level information on
tax incentives, as pointed out in the Final Report of
the CPI-IF/ALEGO and the CGE/GO response above.

Thus, several obstacles have historically stood
in the way of transparency regarding tax incentives,
notably the absence of a national methodology that
would allow such calculation to ensure a methodo-
logically adequate comparison between different
member states, and the opposition to tax secrecy by
state tax authorities and by the SRFB in the not-too-
-distant past.

3. TRANSPARENCY OF TAX INCENTIVE DATA:
MAIN ADVANCES FORITS IMPLEMENTATION

Despite the above scenario, we highlight three
constitutional, legal, and normative innovations that
could increase the level of tax incentive transparency
at the national or federal level, namely Decree No.
10,209/2020, CA No. 109/2021, and CL No. 178/2021.

At the federal level, Decree No. 10,209/2020 pro-
vides for the request of information and documents
and on the sharing of information protected by tax se-
crecy. Produced from meetings between the Federal
Court of Accounts (TCU), the Comptroller General of
the Union (CGU), and the Ministry of Economy throu-
ghout 2019, the text seeks to equate the impasse be-
tween the need for access to information for fiscal

and financial audits under the responsibility of those
control bodies and respect for tax secrecy (CAETANO
and NOGUEIRA, 2020, p. 73).

This normative act allows CGU and TCU access
to data and information protected by tax secrecy,
provided that certain requirements and procedures
are observed, to certify the indispensability of using
the requested data and information for audit pur-
poses, and to ensure that secrecy is maintained in the
process of transfer from one body to another.

This measure was not designed specifically to
solve the control deficit of tax incentives, but rather
a broader problem that was—and still is to some ex-
tent— the lack of access by control bodies to infor-
mation protected by tax secrecy, even for audits and
other oversight work of these agencies. Regardless,
and despite the fact that this measure does not solve
the deficit of active transparency and social control
regarding tax incentives, it at least has the potential
to strengthen the control bodies, by ensuring them
the basics for exercising their constitutional powers:
access to data and information, without which any
control work is severely hampered and/or limited.

In line with the final control of tax incentives,
relevant provisions were brought by CA No. 109/2021.
In § 4 of its article 4, determined the President of the
Republic to issue a complementary law to address
“objective criteria, performance goals, and proce-
dures for granting and changing incentives or bene-
fits of a tax, financial, or credit nature for legal enti-
ties which result in decreased revenue or increased
expenditure” (item I) and “rules for the mandatory
periodic evaluation of the economic and social im-
pacts of the incentives or benefits referred to in item
I of this paragraph, with unrestricted disclosure of
the respective results.”

In the State of Goids, articles 44, § 2, and 45, III,
of Complementary Law No. 138/2018 already esta-
blished the need to have well-defined counterparts
to the legal entities receiving tax incentives, focusing
on the moderateness of the tax expenditure involved
and the extent of convergence in regional develop-
ment to be obtained, upon annual evaluation by the
Tax Administration on economic, technological, en-
vironmental, and spatial indicators, in addition to
compliance with the goals established in the projects
in terms of volume of ICMS collection and number
of jobs generated in the local market. This is a prai-

Revista da CGU ¢ Volume 14 ¢ N° 25 ¢ Jan

-Jun 2022 ¢ ISSN 2595-668X

D) |



58 Transparency and access to information relating to tax incentives: historical challenges and recent advances

seworthy legislative foresight, which has recently
become positive in similar terms in art. 4 of CA No.
109/2021 to the CRFB.

In 2019 and 2021, the Mauro Borges Institute of
Statistics and Socioeconomic Studies of Goids (IMB/
GO) published reports on ICMS state tax expendi-
tures, including an extremely critical approach to
Goias’ current model of tax incentive policy. Never-
theless, it is understood that the work of the IMB/GO,
while relevant, is not to be confused with that aimed
at fulfilling the provisions of the state legal provi-
sions mentioned above (GOIAS, 2019 and 2021b).

Finally, the last relevant legislative change oc-
curred with the publication of CL No. 187, published
on December 17, 2021, whose article 45 amends the
wording of article 198 of the CTN to exempt from
tax secrecy information related to “tax incentives,
expenditures, benefits, or exemption whose benefi-
ciary is a legal entity.” It is important to note that
the legislator, aware of the intense doctrinal debate
about the reach of each of the aforementioned legal
categories, expressly established them side by side as
exceptions to tax secrecy, so that none of them would
remain in the shadows.

This legislative change comes at a good time and
removes the main reason, repeatedly raised by tax
authorities, to deny access to detailed taxpayer-level
information in this matter: tax secrecy.

The misinterpretation that was given to tax se-
crecy in the cases above in the new provision con-
sisted of a serious distortion created by Tax Law, in a
reading disassociated from Financial Law, from the
Science of Finance and from the approach on public
policies in general, and which tax lawyers have made
little effort to combat. Now, the issue has been pro-
perly addressed by the legislator at the source of the
issue, Tax Law itself, by amending the CTN, although
we understand that even before the aforementioned
legal amendment, publicity and transparency should
be the rule in this matter.

It is interesting to reflect on whether, after CL
No. 187/2021, Decree No. 10,209/2020 lost its practical
usefulness in relation to information that is now ex-
pressly recognized by the national legislator as being
subject to wide disclosure, as in the case of tax incen-
tives, expenditures, benefits, or exemption whose be-
neficiary is a legal entity.

The answer in principle would be affirmative,
but it remains important for control bodies to have
regulations—in the absence of express law—that re-
cognize their right to access classified information
when necessary and essential to the performance of
their institutional duties.

CONCLUSIONS

Understanding tax incentives as a public policy
instrument shows that these are not an end in them-
selves; rather, they are designed to solve policy pro-
blems as the public policy instrument that they are.
Therefore, they must be subject to permanent con-
trol, both legal-formal and final, to assess whether
the requirements established by the legal system
have been met and whether the incentives are—or
continue to be—fulfilling the purposes for which they
were granted (economic, social, environmental, etc.).

This need for control becomes even more evi-
dent when the tax expenditure inherent to these in-
centives is analyzed, since they weigh on the state
budget, to the extent that the government potentially
fails to collect more taxes to induce a certain eco-
nomic activity that might bring benefits equal to or
greater than those achieved with the traditional ta-
xation rule.

Tax incentives are used as instruments of re-
gional development in virtually all units of the fe-
deration. But the diversity and complexity of the le-
gislative and regulatory system on tax incentives in
general imposes the need for greater transparency,
both active and passive, to ensure an increasingly ef-
fective control.

However, there have been important and recent
constitutional, legislative, and regulatory advances
at the national level, such as Decree No. 10,209/2020,
CA No. 109/2021, and CL No. 178/2021. The first
allows the CGU and TCU access to confidential infor-
mation when necessary for exercising their respec-
tive institutional powers; the second requires a su-
pplementary law to establish criteria for monitoring
and evaluating tax incentives; and the third expressly
rules out the protection of tax secrecy regarding in-
formation on tax incentives, benefits, expenditures
and exemption whose beneficiary is a legal entity.

Although challenges to control still persist in this
matter, these relevant changes in the legal system
should allow control bodies and society in general to
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have access to amounts enjoyed individually by cor-
porate beneficiaries, audit reports and other data and
information relevant to tax incentive control, which
until then were not available to society or even some

Finally, despite these advances, the lack of a na-
tional methodology or minimum elements to stan-
dardize tax expenditure calculation practiced by
sub-national entities remains, making it extremely

control bodies, although this access should already
have been made available.

difficult to systematize the topic. Perhaps this should
be the next research subject of interest and may even
deserve attention from the national legislature itself,
aiming to promote greater tax transparency.
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